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/Editorial  
 
Happy New Year and welcome to the January edition o f the Rural Practice Group 
Bulletin. In this edition we consider three diverse  areas relevant to agricultural 
practice. 
 
In our first article, we have provided a summation of the new penalties being introduced by the government on 
29th February 2008 against employers who employ illegal workers.  We are also pleased to include a guest 
article by Roddy Mclean, Agricultural Policy Manager at the Royal Bank of Scotland. Roddy considers changed to 
rural and agricultural support in a detailed and informative article at pages 2 and 3 of this Bulletin.  Jan Foster a 
Partner within Harper Macleod’s Commercial Property department, considers a decision of considerable import 
for landlords and tenants of agricultural land, being the case of McDonald v O’Donnell 2007 CSIH 74.  
 
We hope you enjoy this latest edition. 
 

 

/Saria Akhter 
/Associate 
/Harper Macleod LLP 
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/ New penalties for Employers  
of illegal Workers 
 
Over the past few years there has been a sea change  in the rules governing migrants 
right to live and work in the U.K. The Government h as now announced a new raft of 
measures which employers would be well advised to a dhere to. 
 
Employers have increasingly 
required to keep pace with the 
legislative changes relative to 
migrant worker’s right to live 
and work in the U.K. The 
introduction of new measures 
by the Government is reflective 
of the fact that the numbers of 
migrant workers in the U.K has 
increased dramatically over 
recent years, causing difficulties 
in ensuring employer’s 
compliance with the law.  
 
The new measures will come 
into force as of 29th February 
2008. The aim is to prevent 
migrants from illegally working 
in the UK and to ensure that 
employers also employ migrant 
workers legally. These 
measures are an 
implementation of the 
Immigration, Asylum and 
Nationality Act 2006 and 
provide for harsh penalties 
where employers do not comply 
with the law.  
 
 

Employers who breach the 
rules and employ illegal migrant 
workers, face a maximum 
penalty of £10,000 for each 
illegal worker found at the 
business. If employers 
knowingly employ illegal 
migrant workers, then the 
employer can face two years in 
prison and an unlimited fine.   
 
  
Additional changes being 
brought into force by the Border 
and Immigration Agency 
includes a points based system 
to make sure only workers with 
the skills to benefit Britain's 
economy come into the UK and 
compulsory ID cards for foreign 
nationals. It is critical that 
employers understand the 
implications of the rules and 
comply with them. For further 
information on this area, please 
check the Border and 
Immigration Agency website at: 
www.ind.homeoffice.gov.uk  
 
 
 
 
 
 
 
 
 
 
 
 

 
 

/Saria Akhter 
/Associate 
/Harper Macleod LLP 
/saria.akhter@ 
harpermacleod.co.uk 
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/ Changes to Agricultural and Rural Support 
 
By the time this article is read the Scottish Rural  Development Programme (SRDP) for 
2007-13 will hopefully have been approved by the EU , with it being launched by the 
Scottish Government in the early part of 2008. This  article provides an overview of the 
measures proposed within the SRDP.  Funding for som e of the measures under the 
SRDP which has a budget of some £1.6 billion for th e period 2007-13 comes from the 
national modulation deducted from the Single Farm P ayment. Farmers can “reclaim” 
some of this money by using the schemes available. However the SRDP is open to all 
rural businesses and communities provided they meet  the qualifying criteria. 
 
The SRDP brings a wide 
range of measures into a 
single programme of support, 
across the four axes required 
by the EU Rural Development 
Regulations. 

 
The SRDP is charged with – 
improving business viability, 
enhancing biodiversity and 
landscape, improving water 
quality, tackling climate 
change and ensuring thriving 
rural communities, using local 
solutions to deliver the 
national plan.   
 

Rural Development 
Contracts (RDC) 
 
This is the chosen method of 
delivering an integrated 
approach across the three 

axes, RDCs 
comprise of 
three tiers of 
support: 
 
Tier 1 
 
The Single 
Farm 
Payment and 
cross 
compliance, 
this secures a 
basic level of 
income, 
environmental 
protection, 
food safety 
and animal 
welfare.  It is 
part of Pillar 1 
EU support 
and is 

therefore not part of the 
SRDP. 
 
Tier 2 
 
This started in 2005 as Land 
Management Contract Menu 
Scheme (with17 options to 
choose from) and provides 
economic, social and 

environmental improvements 
across rural Scotland.  
The scheme is non 
competitive and under the 
SRDP will be known as Land 
Managers Options – with 21 
options available, covering  
agri-environment, animal 
welfare , woodland creation 
and management, farm visits, 
improving access to the 
countryside, skills 
development, use of advisory 
services and the use of 
electronic data management 
(computers and associated 
softwear?). 
 
Tier 3 
 
Is a new component 
introduced into the SRDP to 
deliver a higher level of 
benefits on a targeted 
competitive basis. These will 
be tailored to meet local 
circumstances, with regional 
priorities being set.  This tier 
will bring together a number 
of the schemes that were 
previously available to 
farmers and will build on 
them:  
 
�  Farm / Agricultural 

Business Development 
Scheme 
 

�  Rural Stewardship 
Scheme 

AXIS 1  AXIS 2  AXIS 3 
Improving the 

competitiveness 
of agriculture 

and forestry by 
supporting 

restructuring 
and 

development. 
 

 Improving the 
environment 

and 
countryside by 

supporting 
land 

management. 
 

 Improving the 
quality of life in 

rural areas 
and 

encouraging 
diversification 
of economic 

activity. 
 

The minimum budget spend laid down by the EU 

10%  25%  10% 
 

AXIS 4 (Leader ) 
 

Leader has a minimum of 5% of the budget and 
overarches the other three axes.  Leader is a community 

led (bottom up) programme, with potential for a 
collaborative approach including e.g. land owners, local 

businesses, individuals and community groups. It supports 
projects that meet development needs at a local level and 

is managed by a Local Action group. The projects are 
likely to be developed on a regional rather than a sectoral 

basis.  Leader will primarily impact on axis three.  
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�  Natural Care 
�  Organic Aid Scheme 

 
�  Scottish Forestry Grants 

Scheme 
 

�  On farm project under the 
Process and Marketing 
Grant Scheme 

 
 
The new Tier 3 has some 67 
options available across a 
wide range of initiatives 
ranging from skills 
development, co-operation, 
support of renewables, 
diversification, tourism and 
many agri-environmental 
measures. 
 
The Regional Project 
Assessment Committee 
(RPAC) will set the local 
priorities and assess 
applicants against these 
priorities.  In considering an 
application the RPAC will 
have to consider how the 
proposal contributes to: 
 
�  Policy outcome 

 
�  Delivery of value for 

money 
 

�  Any potential risk to other 
outcomes 

  
 

Guidance is likely to be given 
to applicants at an early stage 
to indicate the likelihood of 
the full application’s chance of 
success.  This process will 
take away the uncertainty that 
was experienced under the 
Rural Stewardship Scheme’s 
points system, which was a 
source of frustration to 
applicants. 
 
The Less Favoured Area 
Support Scheme (LFASS) is 
the other plank of the SRDP. 
This compensates farmers 
and crofters in upland and 
remote areas.  The current 
scheme is an interim 
arrangement. A new scheme 
will be introduced in 2010, 
following the 2008 CAP 
“Health Check”. 
 

Article Provided by: 
 
RBS has continued to invest 
in and develop our network of 
local specialist agricultural 
managers across Scotland.  
 

 
 

/Roddy McLean 
/Agriculture Policy Manager 
/The Royal Bank of Scotland 
/roddy.mclean@rbs.co.uk 
/0131 626 0155 
/07881 747952 
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/ A New Era for Commercial Grazing 
 
This article highlights the common sense approach a dopted by the Lord Justice Clerk 
in what must be a landmark decision for both landlo rds and tenants of agricultural 
land.  Over the years there have been innumerable c ases in which the courts have 
been asked to determine whether or not a lease of a gricultural land constituted a 
tenancy in terms of the Agricultural Holdings (Scot land) Act 1991 (“the 1991 Act”) and 
was therefore afforded security of tenure which is the keystone of the 1991 Act. 
 
Grazing lets properly 
constituted have always been 
outwith the scope of the 1991 
Act.  To constitute a grazing 
let the lease must envisage 
that the use of the land be for 
grazing or mowing only during 
some specified period of the 
year.  The risk to a landlord 
arose whenever a grazing let 
was allowed to continue for 
more than 364 days and 
thereafter fell to be treated as 
a 1991 Act agricultural 
tenancy.   
 
The definition of agriculture in 
the 1991 Act is wide enough 
to include activities which are 
not traditional Scottish 
agricultural activities and in a 
rather extreme English case 
which has been followed in 
Scotland (Rutherford v 
Maurer 1962 1 QB 16) land 
let for grazing horses 
belonging to a riding school 
was held to be land used for 
agriculture and thus an 
agricultural holding.  That 
case which established the 
law that the use of land as 
grazing land fell within the 
1991 Act definition of 
agriculture, even where the 
grazing was not for an 
agricultural purpose, has now 
been cast out following the 
decision of the Lords in 
McDonald v O’Donnell 2007  
CSIH 74. 
 

The importance of this case 
cannot be underestimated.  
The facts of the case were 
that the defender had an oral 
lease of two fields extending 
to over 30 acres for use by 
him in his business of a riding 
school.  The defender was 
allowed to graze his horses 
on the fields and to crop hay 
for their winter feed. 
 
The action was one of 
removing following service by 
the landlord of a notice to 
quit.  The principal line of 
defence to the action was that 
the subjects comprised an 
agricultural holding within the 
meaning of the 1991 Act and 
therefore the notice to quit 
(which had not been served in 
accordance with the 
provisions of the 1991 Act) 
was invalid. 
 
At the original proof the 
Sheriff found that the purpose 
of the lease was for the 
running of a riding school with 
an entitlement to graze 
horses on the land and to 
crop hay for winter feed.  In 
view of those facts the Sheriff, 
following the Rutherford v 
Maurer decision, concluded 
that the defender was using 
the subjects as grazing land 
which in his view came within 
the definition of agriculture as 
set out in the 1991 Act.  
Furthermore the defender 
was using the land for the 

purpose of the trade or 
business of a riding school 
(trade or business being 
another 1991 Act 
requirement) and relying on 
both these facts determined 
that the defender was indeed 
the tenant of a 1991 Act 
agricultural tenancy. 
 
On appeal the Sheriff 
Principal distinguished the 
findings in Rutherford v 
Maurer because the purpose 
of the let in that case was for 
grazing horses used by a 
riding school but the use was 
for grazing and for no other 
purpose and was therefore in 
his view agricultural.  In 
contrast the Sheriff Principal 
held that the substantial 
purpose of Mr O’Donnell’s 
lease was for the non-
agricultural use of the 
subjects as a riding school. 
 
On appeal to the Court of 
Session the Lord Justice 
Clerk opined that the subjects 
in this case were let with the 
purpose of their being used 
for the operation of a riding 
school and that purpose was 
non-agricultural.  That the 
lease conferred on the 
defender the right to graze his 
horses did not affect that 
conclusion.  As the grazing 
was part of a commercial 
enterprise and the land was 
grazed only because the 
horses were part of that 
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enterprise, the grazing was 
ancillary to the commercial 
purpose of the lease and the 
lease was determined to be a 
commercial lease.   
 
The Lord Justice Clerk then 
proceeded to declare the 
decision in Rutherford v 
Maurer to be unsound.  The 
fact that agriculture includes 
grazing, it does not follow that 
all forms of grazing constitute 
agriculture and the grazing to 
which the definition refers 
should not be considered in 
isolation. 
  

The whole circumstances of a 
letting must now be looked at 
closely to determine the true 
purpose of the let.  Clearly 
following this decision grazing 
ancillary to the principal use 
whether it be use as a riding 
school or other commercial 
venture will no longer of itself 
establish a 1991 agricultural 
tenancy.  This can only be 
good news to landlords who 
have in the past unwittingly 
fallen foul of the 1991 Act 
provisions in relation to 
security of tenure by virtue of 
what they considered to be 
commercial as opposed to 
agricultural lettings. 

 

 
 

/Jan Foster 
/Partner 
/Harper Macleod LLP 
/jan.foster@ 
harpermacleod.co.uk 
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